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PPA Effects on 401ks
andIRAs
In an ongoing series of articles highlighting
the Pension Protection Act, Leslie Michael
discusses how the Act's changes affect
retirement planning for clients. Among the
topics covered are automatic enrollment,
employer security diversification, the saver's
credit and Roth IRA conversions.

3

Investment Advice
Provisions of the 2006
Pension Protection Act
How did the PPA affect the provisions in
ERISA? Michele and Jeffery Schaff offer their
views on the revised role of the fiduciary
advisor, including requirements.

I

2006 PFP Distinguished
Service Award
The recipient of the
2006 PFP Distinguished
Service Award is
Mitchell Freedman,
CPA/PFS, founder and
president of Mitchell
Freedman Accountancy
Corporation and MFAC
Financial Advisors, Inc.,
in Sherman Oaks, CA. Freedman has been a
member of the AICPA/CICA PrimePlus/
ElderCare Task Force for the past 10 years,
and also served on the AICPA PFP Member

"Career Builder" Generation
Ignores Retirement Planning
... at Their Own Peril
Have you heard about the AICPA's Feed the
Pig financial literacy campaign? CPA financial
planners must address strategies for the
younger generations if these groups are going
to have savings for retirement. Learn this and
much more in this insightful article from
Adam Snyder.

aicpa

Services Subcommittee and PFP Executive
Committee. He was awarded this honor
for his many years of service to the profes
sion at the recent AICPA PFP Conference
in Las Vegas.
Freedman is an active member of the
California Society of CPAs, previously serv
ing four terms on its governing council in
addition to chairing its Personal Financial
Planning and Communications Advisory com
mittees. He earned his Personal Financial
Specialist Credential (PFS) in 1988. •

I PPA Effects on 401 ks and IRAs
By Leslie Michael, CPA/PFS
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PFP Section members already know that the
Pension Protection Act (PPA) of 2006 offers
exciting tax planning opportunities and benefits
to individuals. Legislation that reduces tax rates
is great, but as financial planners, we know that
legislation encourages and helps our clients plan
for their retirement is even more beneficial,
especially when it complements our advice.
Several of the provisions in the Act deal with
enhancements to 401ks and IRAs. Here's a
summary of these changes.

Automatic Enrollment in
401k and 403b Plans
Under the Act, effective for plan years begin
ning after Dec. 31, 2007, a 401k plan that
includes automatic enrollment features and
satisfies the rules for automatic deferral,
matching or non-elective contributions and
notice to employees, will be treated as
meeting the ADP and ACP (Actual Deferral
Percentage and Actual Contribution
Percentage) test. With the automatic deferral
feature, unless employees elect otherwise,

the employee is treated as making elective
deferrals up to 10 percent or at least 3 per
cent in the first year, 4 percent the second
year, 5 percent the third year and so forth up
to 10 percent.

This change fits perfectly with our usual advice
to try and boost accumulated retirement dollars
by increasing the contribution percentage each
year at least 1 percent. The matching or nonelective contributions by employers must vest at
least as rapidly as two-year cliff vesting; so, at a
minimum, within two years, the employee is
100 percent vested. Employees must receive
notice of the automatic enrollment arrangement
explained in a "reasonable" manner and with a
"reasonable" amount of time to make decisions.

Employer Security
Diversification
Effective for plan years beginning after Dec.
31, 2006, employer plans must offer partici
pants — or beneficiaries of participants —
who have at least three years of service, the
ability to diversify the employer securities
contributed to their accounts through
Continued on next page

Continued from page 1
non-elective employer or matching contri
butions. The ability to diversify the nonelective employer or matching contribu
tions is effective immediately for those
contributions made after Dec. 31, 2006.

For contributions to a participant's
account as described above made before
the effective date, the diversification
requirement is subject to transition rules.
For the first plan year after the effective
date, the participant can diversify up to
one third of employer securities, two
thirds in the second year and the full 100
percent in the third year. Participants age
55 or older, with three years of service
beginning with the plan year after Dec. 31,
2005, are not subject to this transition
rule; they must be allowed to diversify
100 percent of the employer securities
held in their plan account beginning
Jan. 1, 2007.

EGTRRA Savings
Incentives Made
Permanent
While EGTRRA (Economic Growth and Tax
Relief Reconciliation Act of 2001) provided
that the provisions dealing with pensions
and IRAs were to sunset at the end of the
year 2010 and then be applied as if EGTR
RA never existed, the PPA repeals these
particular sunset provisions of EGTRRA.
For example, the automatic increases in
the IRA contribution limits, the catch-up
contributions, the employee deferral limits,
and faster vesting schedules are now
made permanent. In addition, the ROTH
401k is made permanent, making it
easier for employers to plan and consider

adding this to their employer plans.
These changes are effective on the
date of enactment.

Saver's Credit
Another change made permanent,
effective with the date of enactment, is
the saver's credit for qualifying individuals
who meet adjusted gross income (AGI)
requirements. The maximum eligible
contribution is $2,000; depending on
the taxpayer's circumstances, the credit
varies from 10 to 50 percent.

Roth IRA Conversions
While the Roth IRA conversion ability was
enacted with the Tax Increase Prevention
and Reconciliation Act of 2005, it
deserves mention alongside the other
planning ideas with the PPA because it
represents a fantastic planning opportunity
for anyone to convert their traditional IRA
to a ROTH IRA, effective in tax year 2010.
Under current law, individuals who have
modified AGI greater than $100,000 can
not make use of this conversion. With the
PPA, the conversion income will be spread
equally and recognized in income over
2011 and 2012, unless the taxpayer elects
to include the income in tax year 2010.
Generally, we think of individuals who
have many years to recoup the tax paid
on the conversion income to be good can
didates for a ROTH IRA conversion.
However, in 2010, it might make sense
from an estate planning perspective to
convert significant IRAs to have the
income tax liabilities paid removed from
their estates.
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Direct Rollovers to
ROTH IRAs

Non-Spouse Beneficiary
Rollovers

Effective for tax years beginning after Dec.
31, 2007, individuals can directly roll over
distributions from qualified retirement plans,
tax sheltered annuities and section 457 plans
to ROTH IRAs, subject to the current restric
tions on modified AGI (or the relief of that
restriction in 2010). This will significantly
ease the administrative burden of the current
law that requires a two-step process, for
rolling these assets to a ROTH IRA — first to
a traditional IRA and then from that account
to the ROTH IRA.

Effective for distributions from qualified retire
ment plans, 403b plans and 457 plans made
after Dec. 31, 2006, non-spouse beneficiaries
can elect to have a trustee to trustee rollover
to an IRA. The IRA will be considered an
inherited IRA and subject to those applicable
provisions. This is a very favorable provision
because it allows non-spouse beneficiaries to
benefit from stretching out the IRA distribu
tions, particularly in situations where the
participant, for whatever reason, did not
accomplish a rollover of his or her qualified
plan account to an IRA prior to death.

Tax Refunds Contributed
to IRAs
For taxpayers who fund their IRA with
their tax refund, the process was just made
easier for tax years beginning after Dec. 31,
2006. Beginning with tax returns filed in 2007,
individuals will be able to deposit their refunds
directly into their IRA. The IRS recently
announced that Form 8888 will be created to
allow taxpayers to direct their refund to up to
three different financial accounts, which can
include their IRAs. For any year, if individuals
want their IRA contribution to count for the prior
year, they must be careful to file early enough to
ensure their IRA contribution will be funded by
April 15 of the first tax year following the tax
year to which the contribution relates.

I

Circular 230 Disclaimer: Any tax advice
contained in the body of this text was not
intended or written to be used, and cannot be
used, by the recipient for the purpose of
avoiding penalties that may be imposed
under the Internal Revenue Code or applicable
state or local tax law provisions.
Leslie Michael, CPA/PFS, is principal of
Michael Associates in Indianapolis, Ind.
With more than 20 years' experience,
including 16 years at Ernst ft Young as a
principal in Tax, she assists her individual
and small business clients with their
financial and tax planning needs.
Leslie is a member of The Planner's
Editorial Advisors. Contact her at
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Investment Advice Provisions of
the 2006 Pension Protection Act
By Michele L. Schaff, MPA, CPA/PFS,
AIFA, and Jeffery E. Schaff, AIFA
The Pension Protection Act of 2006 (Act) was
signed into law in August, and with its
passage came new investment advice
provisions that modify some important
sections of the Employee Retirement Income
Security Act of 1974 (ERISA). Although partici
pants have been free to seek personalized
investment advice on their own, Congress
apparently believed that more participants
would get advice if it came from a plan
sponsored arrangement.
The bill's progenitor promised that "[t]his bill
gives American workers the type of meaningful,

personally-tailored investment advice that
will help them make the most of their retire
ment future." At the center of this promise is
the law's expansion of who can provide, as
part of a plan sponsored program, specific
investment advice to the individual account
holders of participant-directed retirement
plans, the most popular being the 401k. 'Safe
harbor' for employers arranging for such
personalized advice is also key.

Before and After the Act
Prior to the Act, ERISA prohibited participant
specific investment advice by advisors when
the compensation to the advisor or its related
Continued on next page
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party could vary with the advice given.
Advice delivered under a level compensation
arrangement was permitted as long as the
compensation was reasonable and the plan
sponsor prudently selected and monitored
the advisor. However, according to an article
written by Bruce Ashton, employee benefits
attorney with Reish Luftman Reicher &
Cohen, the law was unclear as to whether
the plan sponsor was responsible for the
actual advice.

Effective Jan. 1 2007, the Act adds a new
exemption to the prohibited transactions
section of ERISA. The exemption authorizes
a new system in which participant-directed
defined contribution plans may enlist the
services of 'fiduciary advisers' to deliver
investment advice to plan participants
through 'eligible investment advice arrange
ments.' The Act also sets forth a process
whereby the plan sponsor can achieve safe
harbor for the investment advice provided
by fiduciary advisers and presumably the
investment results arising therefrom.

Fiduciary Adviser
The Act created the term 'fiduciary adviser' (FA)
to describe a person who is a fiduciary of a
defined contribution retirement plan as a result
of providing investment advice to a participant
or beneficiary of the plan, with the caveat that
the person be one of the following:

• a registered investment advisor,
• a bank or similar financial institution,
but only if the advice is provided
through a trust department,
• an insurance company,
• a person registered as a broker or
dealer,
• an affiliate of one of the above, or

• an employee, agent or registered rep
resentative of one of the above.
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Interestingly, even "a person who develops the
computer model... or markets the investment
advice program or computer model shall be
treated as a person who is a fiduciary of the
plan ..." Functionally, the Act enables most
licensed investment professionals in the
financial services industry to qualify as FAs.
'Fiduciary adviser' describes a relationship that
a professional has with a plan. It is not a
professional designation, nor does it imply any

special knowledge of or expertise in invest
ment fiduciary responsibility.

Eligible Investment Advice
Arrangement
An 'eligible investment advice arrangement'
(EIAA) is one in which 1) the adviser's com
pensation is level, meaning "fees ... do not
vary depending on the basis of any invest
ment option selected," or 2) the adviser's
compensation is not necessarily level, but
the adviser "uses a computer model under
an investment advice program ... that:

• applies generally accepted investment
theories that take into account the
historic returns of different asset
classes over defined periods of time,
• utilizes relevant information about
the participant,
• utilizes prescribed objective criteria
to provide asset allocation portfolios
comprised of investment options
available under the plan,
•

... is not biased in favor of invest
ments offered by the FA..., and

• takes into account all investment
options under the plan in specifying
how a participant's account balance
should be invested and is not inappro
priately weighted with respect to any
investment option."
There are additional compliance require
ments only for FAs whose EIAA qualifies
under the second option, the computer
model. An eligible investment expert must
certify that a computer model complies with
the above provisions prior to the model's use
and again any time the model is modified.
The advice qualifies if "the only investment
advice provided under the program is
generated by the computer model" and if
the transactions occur "solely at the
direction of the participant or beneficiary."
Although an FA is not precluded from
advising on the assets that a participant
owns outside the plan, it may do so only if
the participant initiates the expanded level
of service and "only if such request has not
been solicited by any person connected with
carrying out the arrangement." Said another
way, these FAs are expressly prohibited from
soliciting non-plan assets.

Requirements of a
Fiduciary Adviser
In order to step into the role of FA for a plan, a
qualifying FA first needs to construct an EIAA
that it can offer. Once a qualifying plan fiduciary
expressly authorizes an FA's EIAA, the FA
becomes an ERISA fiduciary to the plan with
respect to the provision of participant-specific
investment advice given. The FA must acknowl
edge its fiduciary status to the plan in writing. It
must provide advice in accordance with the
terms set forth in its agreement, and the terms
of the agreement must require the FA's
compliance with the relevant Act provisions.
The arrangement's compliance with the Act's
provisions must be audited annually by a quali
fied, independent auditor, and the auditor must
issue a written report to the fiduciary that
authorized the arrangement.
After the arrangement has been established,
the FA must provide certain written disclo
sures to participants before it can advise
them. The FA must maintain the disclosures
in accurate form and provide them to the
recipients of its advice, without charge, no
less frequently than annually, upon request
and within reasonable proximity to any mate
rial change of the information required. The
required disclosures include:

• the role of each of the various parties
involved in developing the investment
program and selecting the investment
options,
• past performance and historical rates of
return for the plan's investment options,

• all fees or other compensation, includ
ing compensation paid by a third party,
• any material affiliation or contractual
relationship in investment options,

reasonably apprise such participants." Of
course, compliance with all applicable securi
ties laws may necessitate additional disclo
sures, such as an investment advisor's Form
ADV, Part II or substitute brochure.

The FA may not take discretion in the
management of a participant's plan assets.
All transactions must "occur solely at the
direction of the recipient of the advice." The
compensation received by the FA must be
reasonable, and the terms of all transactions
must be "at least as favorable to the plan as
an arm's length transaction would be." The
FA must maintain the records necessary for
determining its compliance for at least
six years.
Once all of the compliance issues have been
addressed, the FA can commence advising
the participants of its retirement plan client.
Although the Act is silent on the subject, it
seems reasonable to conclude that the require
ments for the computer model EIAA should be
the minimum standard for the provision of
advice regardless of the type of EIAA.

Safe Harbor
Participant-directed defined contribution
retirement plan sponsors that have wanted to
provide advice, but have been hesitant due to
the uncertainties that existed prior to the Act,
will find a clear path for achieving safe harbor.
A plan sponsor will not be responsible for
investment advice given to its plan participants
if all relevant provisions of the Act are followed.
Safe harbor requires that the plan sponsor
prudently select and periodically review the FA
with which the sponsor has an EIAA. However,
the plan sponsor has no duty to monitor the
specific investment advice given by the FA to
any particular recipient participant.

• the privacy policy,

Conflicting Requirements

• types of services provided by the FA,

Fred Reish, employee benefits attorney with
Reish Luftman Reicher & Cohen, brings up an
interesting point about the exemption for
investment advisors who provide advice for
a level fee. In an article, Reish writes that
"providing investment advice for a level fee
has never been a prohibited transaction."

• acknowledgement that the FA is acting
as a fiduciary of the plan, and

• notification that the participant may
separately arrange for the provision of
advice by another advisor.
The disclosures must be written "in a clear and
conspicuous manner... calculated to be under
stood by the average plan participant and ...
sufficiently accurate and comprehensive to

So, he asks the unexplained, "if it already has
an exemption, why does it need another?
Assuming that this new exemption controls
Continued on next page
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Continued from page 5
and that, therefore, level-compensation advi
sors are subject to these rules, they must
now satisfy a fairly complex set of require
ments that they did not need to satisfy in the
past. At least in theory, that would have the
effect of hurting participants because of
increased fees (due to increased compliance
burdens) — which surely cannot be the
intended purpose of the law."
Ashton also points out, "[Advisors] that
already charge level compensation may elect
not to comply with the new rules, which are
burdensome and expensive, because at least
arguably, they don't need them." He goes on
to say that in this case, "there is no safe
harbor protection for the sponsor — though,
again arguably, the safe harbor isn't needed."

Opportunity or Threat
Does the Act offer CPA financial planners an
opportunity, or is it a threat to his or her
investment advisory business? It could be
either, neither or both. Only time will tell.

Certainly, the financial services industry lob
bied hard for the passage of the Act, so pre
sumably financial service firms will pursue
the new line of business afforded by it. Given
this presumption, it is likely that large firms
with large marketing budgets and impressive
sales forces will be given prime face time
with at least some of your clients, initially
probably those working for larger companies.

It will become a competition of credibility
and capabilities — yours versus that of the FA
for their 401 k. On the other hand, the new par
ticipant advice market may be a great opportu
nity for the ambitious CPA financial planner who
can handle the compliance and marketing bur
den and adequately service additional clients.
Although most CPA financial planning firms can
not service the plans of large corporations, it is
small businesses that drive our economy; and
in that market, there is potential for even the
smallest advisory firm.

Although the Act is new and additional
guidance in the form of regulations, interpre
tations and model forms are expected, it is
important that CPA financial planners famil
iarize themselves with the new law now.
Regardless whether you decide to pursue
retirement plan participant advice business,
you should know what is going on. The earlier
a CPA firm understands how the law affects
its business and assesses how to proceed,
the more successfully the firm will maneuver
in the new environment. It may be time for a
strategy meeting.

Michele and Jeffery Schaff are Accredited
Investment Fiduciary Analysts TM. Their
firm, Ardor Fiduciary Services, Ltd.,
advises fiduciaries on investment
fiduciary responsibility, and provides
litigation consulting and expert witness
services. Contact them at 847-441-3228 or
MSchaff@ArdorFinancial.com and

JSchaff@ArdorFinancial.com. •

Feed the Pig: Financial
Literacy 2007
“Career Builder” Generation Ignores
Retirement Planning ... at Their Own Peril
By Adam Snyder

A recent study commissioned by the AICPA
found that Americans 25 to 34 years old —
also known as "career builders" — have
extremely poor financial habits. As a result,
they face an uncertain financial future.
The study was conducted to support "Feed
the Pig," a national multimedia public service
campaign sponsored by the AICPA and
the Ad Council. Its findings have serious
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implications — both for the demographic
that was studied, as well as for CPA financial
planners trying to help them and their par
ents plan for future monetary needs.

According to the study, conducted by
Beacon Economics, 25- to 34-year-old
Americans are not saving enough. "Despite
higher incomes, their median net worth is
significantly lower than it was 20 years ago,"
says Dr. Christopher Thornberg, one of the
two economists who performed the study.

Continued from previous page
Related findings were equally worrisome:

• The number of career builders who
maintain an interest-bearing savings
account declined from 61 percent in
1985 to 47 percent in 2004.
• Their ownership of other savings
instruments, such as stocks and
bonds, IRAs, and 401k accounts,
fell from 65 percent in 1985 to 55
percent in 2004.
• Median net worth plummeted from
$6,788 to $4,746.
• Unsecured debt increased from
$3,118 to $4,733.

"These are extremely troubling findings,"
says Jimmy Williamson, CPA, chair of the
AICPA Board of Directors and a senior
associate and shareholder in the account
ing firm of MDA Professional Group, PC.,
in Albertville, Ga. "Americans in this age
group don't seem to understand that their
current financial habits profoundly influence
long-term financial security."
The findings also are disturbing to CPAs on
the front lines, working to help their clients,
their clients' families and others plan for their
financial future. "These results really provide
an impetus to talk to our clients about their
children," says Michael Eisenberg, CPA/PFS, a
principal of Eisenberg Financial Advisors, a
Los Angeles-based firm that specializes in tax
compliance, financial planning and financial
advisory services. He also is a member of the
National CPA Financial Literacy Commission.

"Because we know many of our clients and
their families so well, we get involved with
the next generation," he says. "We can
initiate the dialog about the need for their
children to start planning early for their
financial future."

to education, technology, and communica
tion. It's quite spectacular when you think
about it. You'd think the sky is the limit for
them, but they're also facing fiscal uncer
tainties and stress that no other generation
has encountered."

To illustrate the challenges facing young
adults, Eisenberg compares their situation to
that of their parents. "At one time, working
people based their retirement plans on three
pillars: a pension, Social Security benefits and
personal savings. Today, however, pension
plans are almost nonexistent, Social Security
probably will have changed dramatically by
the time the current generation retires, and, as
this new study demonstrates, young people
aren't saving. So two of the three pillars are
eroding and the third no longer exists. That
adds up to a bad situation."
Eisenberg also refers to career builders as
the "sandwich generation" because they're
often caught between the high costs of
bringing up and educating their children
and the considerable responsibility of
caring for aging parents. "We talk about
wealth transfer, but people are living longer.
These days, mom and dad often have to
spend their savings before they can qualify
for Medicaid. I tell my younger clients that
they shouldn't count on an inheritance until
it's in their hands."
The report also indicates that young people
have not reaped the benefits of the rise in
equity markets or the increase in home
prices. "When it comes to real estate
investments, they may not be aware that
what goes up must come down," says
Eisenberg. "We try to show them the
benefits of patient, long-term planning.
That's how you win."

As a CPA/PFS, Eisenberg says the survey's
results give him much to discuss with his
clients. He was particularly struck by the
fact that the findings apply to all income
levels and geographic regions, and that
career builders have a unique focus.

Eisenberg also thinks it's important for
financial planners to understand how
"wired" this generation is. "We need to be
able to get a message to them through
new media. A lot of young people suffer
from information overload and lose sight of
how quickly retirement will come, and how
important it is to begin planning now."

"They exist in a world like no other," agrees
Dr. Thornberg. "They'll live longer, have a
higher standard of living and better access

Like many CPAs across the country,
Eisenberg also has been involved in various
state society-sponsored programs that use

the resources of the AICPA's 360 Degrees
of Financial Literacy program to promote
financial literacy. For example, he works
with the California Society of CPAs and the
state's Financial Smarts program to speak
about financial literacy with local high
school and college students.
"Teachers really appreciate your help," he
says. "They're particularly glad we're not
trying to sell them anything. As CPAs, we
know the benefits and techniques of sav
ing, so we share that information with peo
ple eager to better themselves. They have
questions and we provide the answers."

Eisenberg and many other CPAs across
the country are taking advantage of the
resources at www.FeedthePig.org, which
provides free financial information and tools
to help young career builders take control
of their finances and build long-term
financial security. The program's television
ads feature Benjamin Bankes, a smartly
dressed, humanlike pig who evokes memo
ries of a piggy bank. Together with the
campaign's public service announcements,
the ads deliver a strong message about the
importance and benefits of saving.
Adam Snyder is a freelance business
writer who has authored a number of
business books and dozens of magazine
articles, many of them about the
accounting profession. He can be
reached at snydera@optonline.net.●

Financial
Literacy
Resources:
AICPA 360 Degrees of Financial
Literacy program:
www.360financialliteracy.org

Feed the Pig Public Service
Campaign: www.FeedthePig.org

Beacon Economics Survey:
www. aicpa.org/mediacenter
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Personal financial planning offers a tremendous
business opportunity for CPAs.
Our training and experience, along with our adherence to the highest standards of
objectivity and independence, set us apart from all other financial service providers.
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Visit www.aicpa.org/PFP for more information.
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